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'SUBJECT:  Communication witl Thirg Parties Regarding Eaforcement Actions

" FROM: = StevenA.H

N "‘I:'O: : "RegmnalAdmmstrators
o S 'Reg:onalCounsel

. This memorandum is to make certain that you are aware of Agency policies concerning
communications about enforcement actions with defendants, respondeats, or outside paties.
RegmnalCounselsm part:cularareaskedtocnsmethatallmmgmud uaﬂ'madv:sed of

- these requ:rements and proceed ;ccordmgly , .

o Employees shouldnot connmmicate vmh 2 defendant or respondeat regardmg 2 specific
. enforcement action, including matters that are in negotiation prior to civil referml or civilor .
. admmmewmmmomcbucmMnmmmekadAgmthMmm
* In fact, any “pertinent cemmnwuhparﬁcsmﬁnguionmnstbeconductedthmughthe :
attomeys assigned to the cass.” Memorandum &om the Admmssm;oron Smgthemm

L -Interest(AugustG 1993).

- . EPA EﬂucsAdvnsoryQO—Z st;testhnt, “EPA employeesmstbecareﬁxlnottodmhse
: non-pubhc information thet will interfere with an investigation or litigation.” Ethics Advisory 90-

2, mO\nadeCommmwamsRegudmngersUndeﬂnwmgmm,memsmSuge&

or in Litigation (October 26, 1990). m;&mmyrequmsthatmntmbymdmmham :
omegrmmthwm&'en,“muswhmhmmﬁumvemgmmpwﬁﬁmorm R
litigation,” must be handled the same way as.any outside communication with third parties. - Thm
mybemmﬁmswh«ckmmssnytordusemfommmcmthnnm cL
'prwﬂegedbutwhlcﬁmtybemfommtme.’ Suchmfomuonshonldbemdewm

L ’Etlncs Ad\nsory WZdeﬁms“Canmss’ asmcludmgtheSpealm of theHouse,the
-,'Pres:dmt p_m_tmmofthz Smsfe, md Chau's ofsuhco:mnﬁtmw Comnnttm

. W-mmmmmmm 1mn.qmmmsmmm
P . "—_‘ [P ' . : o - . : “’\-} R

o,



only wrth the concurrence of the Assistant Admmrstrator for the Oﬁee of Enforcement and
Compliance Assurance and subject to such controls as may be reqmred to ensure that

* confidentiality of th¢ material or the investigation isnot’ compromised, Of course, once a
settlement is, reached or a decision is obtained we must always be prepared to explain the result,
respond to quesnons, and demonstrate that our actron was fair and ooasrstent wrth federal law

The Department of Jumee hes taken the position that it will generally not proude _
information to Congress about ongoing investigations or négotiations. This policy is subject to
extremely narrow exceptions for “unusual circumstances,” g.g.. where release of information is
needed to assure the public that thie matter is being investigated. - Letter from Jamie Gorelick, then

, Dq:my Attomey General, the Department of Justice to the Honorable Henry I Hyde, Chmrmln
-of the House Judicrary Commntee(March 16, 1995) _ S _

It continues to be agamst Agency pohcy to negotiate any terms of press releases with
- parties involved in Agency enforcement decisions. Memorandum from thm-Deputy -
Admmstmtor F. Henry Habroht on Press Retease Policy (March | 6, 1992).

= . Set fonh below are several mpomnt pomts. P!ease note, however, that employees
" communicating with outside: partics about specific enforcement actwns shouldbe familiar with all :
of the guidances, not ]ust the pomts made below. .

“» *Outside parties, mcludmg Menﬂaers of Congress and their staﬂZ should not attend
- settlement conferences or be present at meetings with defendants or remondems to
discuss the status of enforcement actions. Nor should EPA employees share information
- about enforcement investigations, negotiations, litigation or settlement strategy or tactics
* with Metubers, their staff or other outside patties. In the interests of reaching a fair _
_ seulement(andconnstentwrththeExecunveOrderonmqﬂec;hns),weoﬁenconduct :
negotiations prior to referral or the filing of 2 complaint. ' This prooess can work only
where the conﬁdenmlity of such negotutioae are mq:ected o

“ . Itmay somenmesbeneees&ry and appropmte to brief Membersof Congress or their
' --mﬁ‘mthemof:pmdhgease lnsmhmawes,thebﬁeﬁngmstbeeonﬁnedto _
information that is publicly available (e.g., information contained in a complaint), and care
: shouldbetakentenoteﬁstourchnnsoraHEgmonsarenotprovenunﬁlthemtteris
~ settled or decided by a court of law. . Such briefings should be coordinated through . -
* counsel for the case, who should be expected to attend. In keeping with current practice,
theDepartmentofInstmemdsobeconsultedregardmganymattuthutn.oruhkeb(

to be, thembjectoferefmd : ce . O

o» ._EPA employeesshouldreﬁ'am from drscussmg sensntwemformmon thatwu o .
. inadvertently leaked. The unauthorized release of sensitive information compromises the |
S wgﬁyof:nmfomementwﬁommﬁmdamwnﬂymfmmﬂms«rupm :
© ., andis grounds for d:scxplhnry acuou Yon should coordmte wnh oomml for the
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~_enforcement action when distributing any i)u.hlig information (e.g., coi)ies of the
~ complaint) in response to requests from outside parties. - ’

> If you receivé a request from a Member of Congress or their staff for information about a -
specific enforcement case and you have questions about this memorandum or application
of existing policies, please contact: Suzanne Childress at 564-2240 (Office of Regulatory
Enforcement); Mary Adler at 564-2456 {Office of Criminal Enforcement, Forensic &
Training); Karen Morley at 564-5132 (Officé of Site Remediation Enforcement), and
Mary Kay Lynch st 564-2574 (Office of Federal Facilities Enforcement).

I know you will give this memorandum an_d the attached guidance ‘docnmend your personal
attention, and assure that the Agency continues to meet the high standards for public service
outlined in the Administrator’s 1993 memorandum. . o —_—

el

Attachments

cc: Assistant Administrators .
- Scokt Fulten; Alting General Comtsel* S - :
Joseph Crapa, Associate Administrator for Congressional & International Affairs
- OECA Office Directors. S o S
. Enforcement Division Directags .
. Regional Enforcement Coordinators
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MEMORANDUM 1’0 ALI. smwms

' SUBJECT: s.m-gmmum |

- ':|amm}ymmmmmnmaummmammmmm:
Agency. lmmm%t:%%qm:&?&’smwm
imprave the fives of Americans is unparalieied. As | have met ﬁthmofyou.lhave
WMEPAWMEMMMM _

Amon;themmuaponlmofoucmnpnblhumnuourdqulm
uptot!npublicmmdmnﬁdem that sustaing our work at EPA. As individuails and
as an Agency, mmmmmmmmmmmmm This
muucondmnngaurbwinmhcnw m;admmﬂummhpl
roquum

1n the tradsdonofreum Mmmmmlmmtla;mmmismaudum
thegx:ndin;pﬁnmphaumﬂcywiﬂmwmunmwltydmmm I ask
eachofyouzo;ommemm pﬁm

lnwiumE?Ammmmsmmmmpatm |

: ; n-making. This requizes that we ail remain open to sl points of view
"Meakemmwmmmmmﬂhmw&mm

lehwumwmmmmWWmeze

' essential to the execution of our mission. At the

_ same. mnmmmé‘pﬁhkmsmmwwwﬂmmaw
"recommﬂw'khomuufukcﬁﬁaimm .

. Tompmmbkmmfmeddwmmmmedpmiulm“
make my appointment calendar for each week available in the Office of Public Affairs. 1 -
encourage the Deputy Administrator, all Assistant Administrators, Associate.
: Mmmhmmﬁﬁand&ﬁmmmmmd&aﬁ%ﬂhmmmmeir
' appmmmemcamwiaWuwcu.

)

" Pepted or Aezez en P1zer




_ EPA is engaged in a wide range of both enforcement and defensive litigation. All

pertinent communication with parties in litigation must be conducted through the

attorneys assigned to the case. Program personnel who receive inquiries from parties

regarding matters under litigation must immediately notify the assigned attorney and

. refer the caller to that attorney. L S | -
. Formal adjudications (e.g., pesticide cancellation proceedings) are governed by

 specific requirements concerning ¢ Qane communications in the various EPA rules

- governing those proceedings. These rules are collected and svailable in the Office of the
General Counsel, Room 537 West Tower. | will conduct myself in sccordance with these
rules, and.| expect ail EPA employees to do the same. : ' _

~ In rulemaking préé_eg‘dinp'-und.cr the Adminismtm Procedurs Act, the guis for
 Agency decisions must appear.in-the public record. Therefore, after-a ruls is proposed.
1. All wriuen 'comthenuk received from people outside the an(whether during or
" . after the comment period) are entered in the public record for the rulemaking: and,
2. Abrief 'rnemotan'dut‘n summarizing any snwﬁantm data of information likely
to affect the final decision that is received during a meeting of other conversation is
' placed in the public record. ' ST T

" These requirements are increasingly important as EPA continues 1o expand publie
" involvement in-our rulemaki efforts. | encourags you 1o solicit views from the broadest -
possible spectrum ‘of interested parties in arciving st final rules. . All interests should have .
an equal opportunity to meet with EPA. Ve ings, may be held with individual groups
without involving ail othet interested parth e, 'Of paramount impormance, however, is
‘ensuring any new data of information tmrtﬁc;W'h'me placed inthe

. The Federal Advisory Committee Act (FACA) helps ensure that the Agency
pravides equal and opén public sccess to the advice and recommendations EPA recerves
or solicits from outside parties.. As many of you'know, however, sevaral exemptions are
applicable. For example, when the Agency seeks the advice of individual meeting
participants without seeking consensus, the gathering is a0t subjest 10 FACA. This and .
. other FACA exsmptions may be helpful to you mobuininllw response .
- from interested. entities during rulemakings while still mesting the lattes and intent of
- FACA. Remember that questions about FACA's applicability and sxsmpuey
: directed to the FACA experts in the Office of Gerieral Counsel’s General and
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- EPA siaff should.be opcn' and acc:ssib!e t_d Congressional staff aﬁd the press. [
. geiy ON you tO use common sense and good judgement in :hesc_limenct,ions. [ -ask that

you inform your Assistant Administrator's office, the EPA Press Office, and/or the Office

* of Congressional and Legislative Affairs promptly about all such mcmtwm .witll_"_tpe

press of Congressional staff. The consistency and integrity of our communications wiil
enhandce public trust in the Ageney. o _ .

g' Qm‘mlim.riﬂll-ﬂﬂl Q-Iﬂ‘l‘-!‘llm L

Finau'y.' all §0mihun'ica_,tbm :__:ia;eriah pro&ucdfor public dissemination should be
. developed in coordination with the Office of Communesiior Education and Public

' directives on such materials. T : -

'Qﬁ.hdldti.‘

. Over the last few years, EPA has built an excellent rqmmiontot involving the
public, Congress, the press and other interested parties in out work. This apet o
the public furthers our mission by increasing our aﬁmmm«w on>
making and developing broad public support for Agency initiatives. {'am proud of the
“actions you are all taking 0 improve public access to.and involvement in our work. -1
look forward 10 working with you to implement these guidsiines and t0 continue 10
promote public involvement and cthical conduct in sl EPA affairs. 1 believe our ability
" 10 remain open to the public and to make fair, well-informed decisions is essential to our

 guccess. 1100k forward 1o hesring any additional ideas you have ave o8 how we an achieve

this goat. _ _ _ N
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| state that opposing counsel &rs othervise
" communicating “with i
~.on behalf af -the:

1] (sei’"

R - UNITED 8TAEES i . -

sum‘zdr- Out-ida comnientiom Requ'dinq mttu'l Under
' . Investis ation’, in Prc-t.itiqation Stagas, or i.n

L Litige
~ FROM: Gerald H. Yamadg < /Aé,//f-’é‘/"‘/
. Deputy Genexsl-Coun
-.nuj.gmm Agency zthion 0 £fc:h1

'_bbu‘ _: - ncputy zthiec otﬂcial-

- The purpose of thie tthiqc Mvuory 1. to discus: hew EPA
employees should deal with verbal and written inquiries from .
‘outside parties (sspecially atto: ) concerning EPA matters
known to be in litigation, in pre=litigation stages (a.g¢., -
negotiation), or under investigation. Unlike. litigatien -~ .~
batwaen individuals, where an attorney's emic!tion vith a '
party represented by counsel is striotly limited,™ an attorney
representing & party in litigation with the M.ncy may not be’
prohibited par ps from comnigattnc with tha Agency,
dop.nung on tho jurisdictian. ordingly, -EPA uployou :

1 am Model cod- of pzofen.iennl Rqspennihilitr.
Disciplinary Rule ‘r-mn m uodtl Mu ot Protunioml
Conduot, m- 4.2. : Cx

"2 ABA Model Bule 4.2 ctatu that =omn1me1qn- .
"author:l.ud by Jaw include, for axample, the: zi.g!tt of a vu'tv
to & oon oy with a gos : mn%. with
" gevernment officisls about a mattar.® m on -the Rula

- ganar: ly__butod from

sTeO! hwm anagers 1 responsi. 3.113? .«
act or omission in connection with that uttu-mbc hpuhd
. to the muvl.ntm.e..ot mu atatmt may constituts an
adnission...." m m pinhr w t&! U.S-

o 3 Rule 4.2 of er Dutrict of Columbis Bar m«- l!flctive
_'.‘l‘tmnryl 1993, require erily that attorpays “disclose to such

. . employee both tha lswyer's identity and. the fact that the

' mlnryu W. sents a mty wl.th a euh mim hh- mio?u's
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must be alart to situatiansTwh¢r§~épposing counsel saeeks to

. - ecommunicate with EPA attorneys or officers or employees in the

" Mr and Rasiation (0AN).5

atfectsd EPA progranm office about a matter under investigation
In a&dition to aﬁthnéys, ‘outside parties. y also include
States or members of Congrass, as well as the general public. -

tien, qwo'uf;-u?ofo EPA could furnish such formation to .~ -
Congress itself,’ inquiries from individual nenbers of Congress
or their staffs regarding matters which are under . " '

investigation, in pre-litigation stages or in li.tiqat_ich should
. be handled the sase as any other outside communications. :

 When such communications occur, EPA « bloyees nust be
dareful not to discloss non- blic information that will
interfers vith an investi ation or litigation. Providing. o
wexpert cpinions® and advisory in tations in connection
- with such matters should alac ba aveided: (unless such opinions
 -and interpretatizns have bean formally adopted by the Agency) .

Communications concarning varicus types of patters should
‘ba hn_ndlgéj_u_jgorl‘.orn_* e L -

o

: ‘Wheh-a communication concerns a matter in litigation
(either an enforcement action or defensive litigation), EPA
employse's must coordinate any response with the lead BPA

a for the matter. For dafensive litigation, this. -
_attorney will ba in. the Office of General Counssl (0GC) or the

\

office of Regional Counsel (ORC): ‘for anforosment matters, this

a ‘will be in tha Office of Enforcement (OB) or the
. office of Regional Counsel (ORC)s. for enfarcament matters |
arising under- Title II of the Clean Air Act, the lead attorney
will be in the 0ffice of Mobile Sources within the office of-

. When a cass involving the Federal Govermment. is.before a
court, the lesd EPA attorney must consylt with the’ Justice
Departaent on the matter béfore providing any response.

4

o 4 !hﬁ"éﬁhﬁxnls‘”iiﬁluéai th¢ dpnaﬁarl&f the House, tﬁc} -
 President gra tampare of the Senate, and chairs of comnittess
-5 GAR enforcement atterneys will eithar be-in the Field .
Operations Suppext Division (FOSD) or Manufasturers Oparation

) . -J . . ) ' . . ' -




. ST | U S. Depaftmib ¢ Jugles
. I S - Office of the Deputy Atomey General

The Depty Ausewey Gusel o Wasiingion, D.C. 20510

March 16, 1995

'rhe Honorable Henzy J. Hyde
chalrman, Committee on the I diciary
- 7.5. House of Representative:

_washingtqn.‘o.c.-,20515 -
 0¢&::nr. chairman:

. rn‘Qctahcr,_LSQJ.Tmy-pradacessqr as Deput A -torney General
sent your predecessor as Chairman of the Judiciar ;s Connittas 2
letter sstting fcrth the Deparctnent of Justice's 30licy and
practice on ccmmunicatians kstween the Congress 2 1@ the

0 - eencerning pendirz papartnent investig itions or ecivil"
or crinminal cases, as well &3 applications for pz :clearance under
the Voting Rights Act. I believe it is in the ir :erest of both
the Congress aré the Departrant to restats that (slicy for the
new cengress. . B ‘ .

Initially, of coursa, thers is a c¢lear dist: action tetween
Canrnssionaléoepartn-ntal contacts on case-spec: {ic pending.
matters, and contacts on gereral policy issuas r¢laced to lav
enforcenent and the ldﬂinxaxrationrcfujﬂstico; “ta poelicy issuss,
tha Departaent waconeg_nnd'encquxiqil:;‘spiritna dialogue with
‘the Lagislative Branch, and ve valua s dlalogue vith individual
Menbers in shaping such pol cy. . The sans is tru. with raspect to
nominations, le islgtlon;iayp:ﬁpriathpp_aﬁﬁfo:hcr‘natti:s not
relating to- litigation or i..vestigasions. .~ = '

. We also recdgnise that pollicy issues may oc. asionally arise
in the contaxt of individua.. patters pending baf re the . '
” Dapartmént. We believe tha: discussion of those issues, without
_ referance to che individual matCer at:hand, can -e both
. appr {ate and benaficial =9 the policy formula ion process.
_and there alsc may ba occas.ons when Justice Dep .rtment.lawyers
" will need to be in contact with the Ccongress con:ecnim spacific
investigations or casss, ﬁh;ro,-for'exaaplo,.wc -ra defending the
. canstluuhionaliey_nﬁ.lnqii;ution, or whare indiv dual Meabecs ace
., fact witnasses, .. T T

o Witﬁ;igﬂaqqﬁfté'ﬁdhqrtzaianalfcoﬁtactq”on ¢.inding matters on
- baehalf otgnr;tqglrdinq_cons:ituengs or other ideitified parties,
‘however, our: policy has hisczorically represented girferent -

- -
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concerns. As with the Dep:ctment's policy conce ‘ning White House
cantacts on pending matters, cur goal is to inst:-e that the ‘
- ‘administration of justice- i3 free ¢f political cinsiderations and
. that it is correctly percei/ed tc be totally apciitical. We want
o aveid any peossible misiriression that persons with unique
access to the Departnent, €1ch as Senators or Re resantatives,
. whether acting for thcnsnlvas or for cosstituants;, recaive nore
favorable treatmant or atte:tion than persons wi :hout such
- access. That is an ‘importa it reason behind cur ‘esirs to
insulate the Department, an! particularly its liie and .
supervising attsrnsys, from any situation that ¢uld be corstrued
_as an effort (however lnadvirtent or wall-intaad d) to iatluancc
our casa—speeitic sations, ‘ .

: ‘7o this cna, ‘we would. iiscauraqn contacta c-nca:n1n94pcndzng
. invastigations or civil or :rimindl cases. And & would reguest:
that, wherae Membars of Cong -ess or their staff d .em it essential
. to make ingquiries concernin: pending natthrs, su-h inquiries be
. directed only to the Attorn:y General, the | t - Attorney .
Genaral, thé Associate Atto.ney General, or the . ssistant
..+ .. -Attorney Génaral for Legisl:itive Affairs. To th. extent
e ' ©  possible, we alsp would rag.est that thesa inqui: ies be in -~
- writing, and ‘that they stat. the .xtonuntinq citfunstanaas that
appear to warrant the inqui.y.- _

We will, ot coursc, rofpond pronptly to sucl 1nquiri¢s.‘ In
- tha vast majority of cases, hovever, such an ing iry would result
in tha Oepartnent simply fo.lowing its lonq-:taastnq policy of
not discussing the facts of a pending matter or :.avestigation
with perscns cutside. the Defartment, axcept, of toursc, with
. persons represeanting partic: te such a matter or inquiry.
Indesd, foxr the nost part . wk will not be able to zonfirm or dnny
that any particulay individial or entity is under investigation
or what steps we intend to tursue in a- panding uu.tar.-'as.you
know, the reascns for this rolicy ars to protect the privacy and
. veputations of. presuaptivel: innocent individual:s and proanote _
the c££i¢;cy nnﬁ tuﬁ&t“ ot oaur’ 1nv.st1q;etons a:i littggtion. o »

Thl Dlplrtlnnt h&d uadl nxclptious to. thtl ::nnral polley by-_..
publicly lckanslcdqinq partizular civil rights or anti-trust = .
investigations. . These exceptions were broadened. slightly on
January 14, 1993, by than Attorney Ganeral Barr's ravision ot a

_ ‘portion of the United Skatss Atterngy's Manual. ‘he genaral rule
. . remains ‘that Departssnt parcsnnel shall not respcad to questions -
- - about the cuiatqn:. of an orjoing inv-ltiq1taun ¢.: comment on its
- progress; including such thiigs as the issuance ¢: serving of &

' -subpoena, prior to-the publli: filling of the dacuuaat. Rowaver,
the Manupl new provides that in the "unusual circ imstances” of -
smatters that nave already rcaceived. suhstantill‘:;bllcity, er
‘about vhich the compurity nesds td ba rsassured tiat the :

appropriate law anforcement agency s investigatiqg the incidant,
or" vnntq :-xoa:- of 1ntarnacton ;3 naeess:ry a p*otoez the -
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public interest, safety, or -elfare, comments abc 1t or
contirmation of an ongeing :ivestigation may neec to be cade.

~ In our view, the Departient's policy is appxopriate for a
system in which' investigaticis are often gxg;dd@r;ly cozplax, and
whera aven the acknowledgereit of an investigatici, and -
particularly the identificaticn of individual tar jets, can have
dramatic. adverss conseguences for bcth the targets and third

partias. ' L SN S S

In light of these consiieraticns, we would hpe that in most

cases Members of Congress wcild farbear from maki g case-specific
inguiries. While no doubt will-intentioned, such inquiries have
the potential for being miscinstrued by the press and the public.

Of coursa, aven in tha case >f pending matters, t.e Departaent,

. through the Office of Legislitive Affaira, will &isiat Members in
obtaining access to public¢ r:cord inforzation suc: as'the -
_ procedural status of pending litigation. . .-

. We look ferward ts working with you and the ongress in
providing inforaation needed by Mambers, their cc:stituents, and
the leglislative process; whi.e faithfully carzyirl; out the -
Daepartzent's. responsibility ‘or the evenhanded, i partial
adminiscration of justica. : SN _ .

Sancrilyt_
3 ' o . . /- RSP
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MAR 8 isse

.ué-ugsa_-;m'm--! "' L o " L n-lwa'“:l‘ﬂg‘r:n
. SUBJECT: - Press Release Policy - | | |

. T0: = Assistant Administrators .
: . . Asseciats Administrators &
" Ragicnal Mministrators
“Ragional Counsels =
o " Regional Public Affairs Directors
. . Seatf Office Directors S

j.jns“w-‘Siqih-a new year, ic is ;ppréﬁria=; te review zﬁh'; -
policy on press releases on regulatory decig.ans and enforcenent
agreezencs, and on the content of those announcements.

. ‘The central requirement in EPA press policy~--never to te
compromisad=-is factual accuracy. -AS 4 publiec agency we have an
obligation te listen and be sensitive to the concarns of any
staksholders or members of the public that ocur statsasnts Le
. accurate and not craacs misizspressions. - Hovever, the specific

content of press rsleases is an EFA internal matter at all tizes.
. The EPA policy dcas not permit EPX employees te negotiate in any

way the Agency’s cpticn to issue press releasss or the content ar
wordinq\ot\proalﬂ:nljlsos,uttn-pnttigs'cuzstao;ot‘tvh.‘tncludinq
these partiss invelved in settlesents, consent decrees, or the
_regulatory proceiis. - AS such, .the content of press relesases -
‘should be designed solely ta dissaainate | inforaation ta

- the ncwusicﬁlu.ghnﬂ;te-il_aﬁt&nit.tahfpéxg:the'hiqpt;nea.gny_

o

tarns of press releases vith parties invelved in Agency

_cntg:g.nﬁgg\;ggzeunipr‘:nquxuﬁerradcétsspnagc'J,-

L thank you for your cooperation in ensuring that the
appropriate memBers of your staff are faailiar and comply with
this palley. . e .o T TR

';a Mnlﬂi- ..! Dpnar
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